IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DYLAN SCOTIT Pl ERCE

Plaintiff, : ClVIL ACTI ON

V. : No. 07-cv-4150
QVC, INC
Def endant .
MEMORANDUM AND ORDER
Joyner, J. May 5, 2008

Presently before the Court is Defendant QUC's Motion to
Dismss Plaintiff’'s Conplaint (Doc. No. 2), Plaintiff Dylan Scott
Pierce’s Reply (Doc. No. 4), and Defendant’s Reply (Doc. No. 6).
For the reasons set forth below, the Court GRANTS Defendant’s

nmoti on.

| . BACKGROUND
Plaintiff, Dylan Scott Pierce, is a young artist who creates
nature- and wildlife-related artwork that provides the basis for
products devel oped, manufactured and sold by a conpany call ed
Cottage Gardens, Inc. Defendant QVC markets and sells a variety

of products through various neans including, notably, its Direct



Response Tel evi sion Prograns, which allows custoners to order the

pronoted products by various neans such as by tel ephone.

The Agreenent

On February 28, 2003, QVC and Cottage Garden entered into a
I i cense agreenment granting QVC both exclusive and non-excl usive
rights to pronote Cottage Garden’s “licensed art reproductions of
the work of Dylan Scott [Pierce],” referred to in the agreenent
as the “Products.” Under the terns of the agreenent, Cottage
Garden granted to QVC the exclusive right to pronote the Products
on its Direct Response Tel evision Prograns and a non-excl usive
right to pronote the Products on “other nmeans and nedia.”?
Cottage Garden also granted to QVC the right to use, in
connection with its pronotion of the Products, any trademarks or

| ogos related to the Products.

! The agreenent defined “Direct Response Tel evision
Prograns” as:
any tel evised program whi ch requests a consumer to
respond to any pronotion of any product or service by
mai |, telephone or electronic neans, which program (A)
is live; (B) contains an intermttent or continuous
call to action; (C) devotes at |east twenty percent of
its programmng tine to the pronotion of products or
services; or (D) is otherwise in the style of a
televised retailing program
Agreenent, p. 1 para. 1(a).



Wth respect to purchases of the Products, the parties
agreed that Cottage Garden woul d accept any purchase orders
i ssued by QVC as orders for the purchase of the ordered Products
on a “100% Sal e or Return” basis. However, the agreenent al so
expressly stated that it “does not obligate QVC to purchase any
Products from|[Cottage Garden] or to Pronote or sell any
Products.” Agreenment, p. 2, para. 2(a). Furthernore, under the
agreenent QVC “expressly reserve[d] the right to pronpbte products
which are in conpetition” with Cottage Garden’s products, and
made “no representations or warranties” with respect to the
anount of, or revenue from Products sold on its prograns, or the
“nunber of tinmes, if any” that the Products would be offered on
QVC prograns. 1d.

Portions of the agreenment were also directed to a
“Spokesperson” who woul d nake appearances at QVC s request to
pronote the Products. Specifically, the agreenent expressly
noted that Cottage Garden and QVC desired that “Mark Timm and
Dyl an Scott Pierce, a representative of [Cottage Garden] (or any
ot her mutual |y agreed upon spokesperson, hereinafter referred to
as the " Spokesperson”), appear on certain of the Prograns to
assist QVC in pronmoting the Products. Agreenment, p. 1. Under
t he agreenent, the Spokesperson granted to QVC t he excl usive

right to use his nanme and |ikeness to pronote the Products on



Di rect Response Tel evision Prograns and a non-exclusive right to
use his name and |likeness to pronote the Products through other
“means and nedia.” Agreenent, p. 2, para. 1(b). The
Spokesperson al so agreed that if requested by QVC, he woul d make
at | east eight appearances on its Prograns to nmake “pronotiona
announcenents” during each year the agreenent was in effect.
Agreenent, p. 4, para. 4(a). However, it was also explicitly
stated that “QVC nakes no representations or warranties with
respect to the nunber of Appearances, if any, that it may request
t he Spokesperson to nake.” 1d. The agreenment expressly

i ndi cated that the Spokesperson woul d be conpensated by Cottage
Garden, and that the Spokesperson agreed that this would be
sufficient consideration for the grant of license to use his nane
and |ikeness and for the pronotional appearances nmade on QVC
prograns. Agreenent, p. 4, para. 4(c). Both Mark Ti nm and Dyl an
Scott Pierce signed the agreenent, agreeing to be bound by the
specific provisions in the agreenent that related to the

Spokesper son. 2

2 Specifically, M. Timmand M. Pierce agreed to be
“personal |y bound by the provisions set forth in paragraphs 1(b),
2(b), 3, 4, 5, 6(b), 7, 8 and 9 of the [Agreeenent]. The
provi sions in paragraphs 1(a), 2(a), and 6(a), to which Pierce
and Timm did not agree to be bound, expressly addressed parts of
t he agreenent that were between Cottage Garden and QVC.
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The Initial Term of the Agreenment was to be for one year, to
commence on the date any Product first aired on any QVC Program
Agreenent, p. 3, para. 3(a). The Agreenent provided that it
woul d automatically renew for additional one-year terns in
perpetuity, unless (1) either party notified the other, in
witing, at least thirty days before the end of the existing Term
of its intent to termnate the Agreenent, and (2) net retai
sal es of the Products during the existing termwere |less than a
“M ni mum Anmount” whi ch was defined as $600, 000 for the Initial
Term and 105% of the M ni mum Anount for each succeeding Term

Id.

This Lawsuit

On Cctober 3, 2007, Plaintiff filed his Conplaint in this
Court alleging two clainms based on breach of contract. Plaintiff
asserts that QVC first pronoted products featuring his artwork,
pursuant to the Agreenent, on April 28, 2003, thereby beginning
the Initial Termand setting the Termexpiration date at Apri
28, 2004. Plaintiff clains that no notice was given at | east
thirty days before the end of the Initial Termof the intent to
cancel, the M ni mum Anmount of $600, 000 was net, and therefore the
Agreenent automatically renewed for another Term However,

according to Plaintiff, on or about May 3, 2004, agents of QVC



informed Mark Tinm at Cottage Gardens that it would “no | onger
pronote, market and sell M. Pierce’'s artwork and products on its
Di rect Response Tel evision Prograns due to M. Pierce’s recent

di agnosis of autism” Plaintiff asserts that this notice of
“term nation” of the Agreenent breaches a duty of good faith and
fair dealing that was owed to himby QVC under Pennsyl vani a

common | aw and Pennsyl vani a st at ut e.

1. STANDARD OF REVI EW

In response to a pl eading, under Federal Rule of Cvil
Procedure 12(b)(6), a Defendant may assert by notion that the
Plaintiff’s conplaint “[fails] to state a claimupon which relief
can be granted.” In analyzing a Rule 12(b)(6) notion to dism ss,
we “accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonabl e reading of the conplaint,

the plaintiff may be entitled to relief.” Phillips v. County of

Al | egheny, 515 F.3d 224, 233 (3d Cir. 2008)(citations omtted).
“To survive a notion to dismss, a civil plaintiff nmust allege
facts that ‘raise a right to relief above the specul ative | eve

7 1d. at 232 (quoting Bell Atl. Corp. v. Twonbley, 127 S.

Ct. 1955, 1965 (2007)). In other words, the plaintiff nust

provi de “enough facts to raise a reasonabl e expectation that



di scovery will reveal evidence of the necessary elenent[s]” of a
particul ar cause of action. [d. at 234. 1In ruling on a Rule
12(b)(6) notion to dism ss, the court may consi der docunents
“integral to or explicitly relied upon in the conplaint.” Inre

Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d G r. 1999).

I'11. DI SCUSSI ON

Plaintiff’s Conplaint conprises two counts grounded in an
al | eged breach of the duty of good faith and fair dealing owed by
QVC under the Agreenent. First, Plaintiff asserts that in
“term nating” the Agreenent after it had already renewed for
anot her Term QVC breached the duties of good faith and fair
dealing in the performance of the Agreenent as contained in the
Rest at ement (Second) of Contracts and adopted by Pennsyl vani a
courts. Second, Plaintiff contends that QVC s actions violate
t he Pennsyl vani a Uni f orm Commerci al Code, which provides that
every contract “inposes an obligation of good faith inits
performance,” 13 Pa. Cons. Stat. 8§ 1203, and that under an
excl usive dealing arrangenent, the buyer has a duty to use its
best efforts to pronote the seller’s product, 13 Pa. Cons. Stat.

§ 2306(b).



A. Inplied Duties of Good Faith and Fair Dealing
Pennsyl vani a courts have adopted the general duty of good
faith and fair dealing in the performance of a contract as found

in the Restatenent (Second) of Contracts 8 205, see, e.q., Soners

v. Soners, 613 A 2d 1211, 1213 (Pa. Super. C. 1992), and
Pennsyl vani a’s Uni form Comrerci al Code, 13 Pa. Cons. Stat. 8§
1203, inposes a simlar requirenent.® The U C.C., as codified in
Section 1203, provides that “[e]very contract or duty within this
title inposes an obligation of good faith in its performnce or
enforcement.” “Good faith” is defined by statute as “[h]onesty
in fact in the conduct or transaction concerned.” 13 Pa. Cons.
Stat. 8§ 1201. As Pennsylvania courts and the Third Grcuit have
expl ai ned, however, “[t]he obligation to act in good faith in the
performance of contractual duties varies sonewhat with the

context.” Somers, 613 A 2d at 1213; See al so Duquesne Light Co.

v. Westinghouse Elec. Corp., 66 F.3d 604, 617 (3d Cir. 1995).

3 For purposes of Defendant’s Motion to Disniss, we wll
consider both Counts of Plaintiff’s Conplaint together. They
arise out of the same facts, and the conduct Plaintiff lists as
constituting a breach of the duty of good faith is identical for
both counts. Furthernore, Pennsylvania courts have essentially
read the related common | aw principles into the U C. C. provisions
that provide for a duty of good faith. See Sonmers, 612 A 2d at
1213 (anal yzi ng comon | aw duty of good faith claimbased on
Restatenment and U.C.C. in tandem; see also Duquesne Light Co. V.
West i nghouse Elec. Corp., 66 F.3d 604, 617 n. 13 (3d G
1995) (“Pennsyl vania courts applying the U C. C. definition of good
faith generally use comon | aw contract principles.”).
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Noting the U C.C. definition of good faith, the Restatenent
explains that “[g]ood faith performance or enforcenent of a
contract enphasizes faithful ness to an agreed common pur pose and
consistency with the justified expectations of the other party .

.7 Restatenent (Second) of Contracts 8 205 Cnt. a. The
Third Grcuit has expl ai ned:

Wth rare exception, the courts use the U C C good
faith requirenments in aid and furtherance of the
parties’ agreenent, not to override the parties’
agreenent for reasons of fairness, policy, or norality.
Thus, courts generally utilize the good faith duty as
an interpretive tool to determne the parties’
justifiable expectations, and do not enforce an

i ndependent duty divorced fromthe specific clauses of
t he contract.

Duquesne Light Co., 66 F.3d at 617 (interpreting the good faith

requi renment found in Pennsylvania's Uni form Conmerci al Code).
Furthernore, the U C.C. comment acconpanying 13 Pa. Cons. Stat. 8§
1203 notes that “the doctrine of good faith nerely directs a
court towards interpreting contracts within the comrerci al

context in which they are created, perforned, and enforced, and
does not create a separate duty of fairness and reasonabl eness
whi ch can be independently breached.” In fact, the Third Crcuit
and this Court have recogni zed an i ndependent duty of good faith
under Pennsylvania lawonly in “limted situations,” such as a

confidential or fiduciary relationship. 1d. at 618; Northeast



Jet Center, Ltd. v. LeH gh-Northanpton Airport Auth., 1996 W

442784, at *18 (E.D. Pa. Aug. 1, 1996).

Wth the nmeani ng of Pennsylvania s good faith requirenent in
m nd, we cannot find any such duty owed by QVC to Pierce in the
Agreenent, and in fact such a duty would only contradict the
“Justified expectations” of the parties as they are evidenced by
the clear ternms of the Agreenent. As an initial matter, the
Agreenment expressly states that QVC does not promi se to pronote
t he products which Pierce clains they nmust use good faith in
deci di ng whether to pronote. Paragraph 2(a) explicitly states:
“This Agreenment does not obligate QVC to purchase any Products
from|[Cottage Garden] or to Pronote or sell any Products.” That
par agr aph al so states that QVC

makes no representations or warranties wth respect to

(1) the anpunt of Products that may be sold through the

Progranms, if any, (ii) the nunber of times, if any, the

Products may be offered for sale on the Prograns, or

(ti1) the anmount of revenue, if any, that may be

generated through any sal es of Products on the

Pr ogr ans.
Agreenent, p. 2, para. 2(a) (enphasis added). QVC also
explicitly disavowed any obligation to have Pierce - or any
spokesperson - appear on its Progranms to pronote Cottage Garden
products, as the Agreenment states that “QVC nmakes no

representations or warranties wth respect to the nunber of

Appearances, if any, that it may request the Spokesperson to
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make.” Agreenment, p. 4, para. 4(a) (enphasis added). In sum
the clear terns of several provisions in the Agreenent clearly
denonstrate that the parties expected that QVC coul d nmake

deci sions about how to allocate scarce tine onits Prograns in a
way that did not involve buying or pronoting Cottage Garden’s
products. Furthernore, we note that M. Pierce was not even a
party to those provisions of the Agreenent (Paras. 1(a) and 2(a))
dealing with Cottage Garden’s grant to QVC of the rights to
pronote its products and Cottage Garden’s prom se to accept any
purchase orders QVC “nmay issue” to the Conpany.* And while M.
Pierce did prom se to appear on QVC to pronote Cottage Garden
products at QVC' s request (para. 4(a)), he also explicitly agreed
that “sufficient consideration” for that prom se and his grant of
the use of his |ikeness would be conpensation by Cottage Garden.
M. Pierce asks that in the face of all of the evidence
denonstrating the parties’ expectations about their arrangenent,
this Court should read into the Agreenent a duty of good faith on
the part of QUC. For us to do so in this case would not “utilize

the good faith duty as an interpretive tool to determ ne the

* I ndeed, on the signature page of the Agreenent (page 9),
M. Pierce expressly enunerated the provisions by which he agreed
to be bound. Paragraphs 1(a) and 2(a), as well as paragraph
6(a), were not in that list, indicating that he was not a party
to those provisions.
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parties’ justifiable expectations”; rather, it would “override
the parties’ agreenent for reasons of fairness, policy, or

norality.” Duquesne Light Co., 66 F.3d at 617. As the Third

Crcuit has explained, this would be contrary to the neani ng of
the duty of good faith found in the Restatenent and

Pennsylvania’s U.C C

B. Good Faith Duty Based on Exclusive Dealing

Count Il of Plaintiff’s Conplaint also alleges that based on
the Pennsylvania U C.C., 13 Pa. Cons. Stat. 8§ 2306(b), “under an
excl usi ve dealing arrangenent, such as the arrangenent between
M. Pierce and Defendant QVC, the buyer (Defendant QVC) has a
duty to use its best efforts to pronote the seller’s product.”
P. Conpl. p. 6, para. 38. Pennsylvania’s U C C states that “[a]
| awf ul agreenment by either the seller or the buyer for exclusive
dealing in the kind of goods concerned i nposes unl ess ot herw se
agreed an obligation by the seller to use best efforts to supply
t he goods and by the buyer to use best efforts to pronote their
sale.” 13 Pa. Cons. Stat. 8 2306(b). Plaintiff argues that this
provi sion inposes a duty on QV/C to act in good faith when
deci di ng whether to pronote the products covered by the

Agr eenent .
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As an initial matter, we note that Plaintiff’s claimin
Count 1l of the Conplaint that Pierce granted exclusive rights to
QUC to “pronote, market, sell and/or distribute” his artwork
t hrough Direct Response Tel evision Prograns is clearly contrary
to the Agreenent. As we have already noted, Pierce hinself was
not even a party to the provisions by which Cottage Garden
granted such rights to Q/C. But inexplicably, Cottage Garden is
not a party to this action, and Pierce only granted to QVC t he
right to use his likeness in pronoting products made by Cottage
Garden and a prom se to appear on QVC' s prograns at its request.
Thus, as he does not contend that he was a third party
beneficiary of the Agreenment, Pierce can only claimthat he was
owed a duty of good faith based on his grant of exclusive rights
to QUC, in paragraph 1(b), to use his nanme and |ikeness on its
tel evi si on programm ng.

More inportantly, however, QVC owed no duty based on
excl usi ve dealing under any provisions - even those to which
Pierce did not agree to be bound - because the parties expressly
agreed otherwi se. Section 2306 provides that an excl usive
deal i ng arrangenent inposes a duty to use best efforts to pronote
the seller’s products “unl ess otherw se agreed.” As we noted
above, QVC expressly di savowed any obligation to purchase or

pronote Cottage Garden products or to have M. Pierce (or sone
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ot her Spokesperson) appear on its progranm ng for pronotional
purposes. As the parties have clearly “otherw se agreed,”
Section 2306 of Pennsylvania s U C C. does not inpose a duty upon
QUC to use its “best efforts” to pronote Cottage Garden
products.® Accordingly, Plaintiff’'s claimbased on that

statutory provision nmust also be dism ssed.

C. Concl usion

Because QVC owed no duty to Pierce, under the ternms of the
Agreenent, to pronote and/or buy Cottage Garden’s products, or to
use good faith in doing so, Pierce has not pleaded a claimfor
breach of contract based on Pennsylvania’ s requirenent of good

faith upon which relief could be granted. See WIlians v.

Nati onwide Mut. Ins. Co., 750 A 2d 881, 884 (Pa. Super. C. 2000)

(breach of contract claimrequires pleading breach of a duty

> W furthernmore note that the arrangenent created by the
Agreenment here is not truly an “exclusive dealing” of the type
that would traditionally inpose a duty of good faith on the
buyer. The only “exclusivity” involved with respect to Cottage
Garden’ s products was the exclusive right to pronote those
products on Direct Response Tel evision Prograns. Cottage Garden
and M. Pierce were free to sell their products to other buyers
and through different nmedia (through which QVC was granted only a
non-exclusive right to pronote), and thus their conpensation and
profits were not entirely dependent on whet her QVC used “best
efforts” in pronoting those products. However, as the duty
cannot be inposed on QVC because the parties otherw se agreed, we
need not decide the question of whether Section 2306 is
inplicated in the first instance.
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i nposed by the contract in question). Accordingly, Defendant’s
Motion to Dismss nust be GRANTED

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DYLAN SCOTT Pl ERCE,
Plaintiff, . OVIL ACTION
v, . No. 07-cv-4150
QC, INC,

Def endant .

ORDER
AND NOW this b5th day of My, 2008, upon consi deration of
Def endant’s Motion to Dismss the Conplaint Pursuant to Federal
Rul e of Civil Procedure 12(b)(6) (Doc. No. 2), and responses
thereto, for the reasons stated in the acconpanyi ng nenorandum
it is hereby ORDERED that the Mdtion is GRANTED and Plaintiff’s

Conpl aint (Doc. No. 1) is DI SM SSED.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




